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The marketing of counterfeits - “an imitation or replica markedly close or faithful to
an original and typically made to deceive for gain” (Merriam Webster Third New International
Dictionary) - is a problem for humanity as old as commerce itself. At its root, counterfeiting is a
form of theft that misappropriates the reputation of the originator and delivers to the end purchaser
less than what was promised.

Commerce in our modern world is characterized by wide spread manufacturing
facilities, extensive and versatile delivery systems, and on-line marketplaces that are accessible
globally. This structure also provides a fertile environment for counterfeiting. A February 2020
report by the Federal Research Division of the U.S. Library of Congress (“U.S. Intellectual
Property and Counterfeit Goods — Landscape Review of Existing/Emerging Research”) estimated
that yearly worldwide sales of counterfeited physical products and pirated virtual products
(software, audio-visual streaming, etc.) totaled 1.7 to 4.5 trillion US dollars. This figure is greater
than those associated with illicit narcotic sales and human trafficking, and certainly has grown
since the report was prepared. The report estimated that 80% of the counterfeit goods are
produced in China, with Hong Kong and India accounting for the bulk of the remainder. 60-80%
are purchased by Americans, with Europe and Japan accounting for the bulk of the remainder.
These numbers of course are difficult to determine with precision, since counterfeiters do not
voluntarily share information about their activities with government agencies.

The Office of the U.S. Trade Representative produces an annual “Review of Notorious
Markets for Counterfeiting and Piracy” based on information submitted by the public. The
Review for 2023 identified 39 on-line marketplaces that fail to seriously police, and even actively

promote, sales by counterfeiters. The Review for 2023 also identified 32 physical marketplaces,
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mainly in Asia and Latin America, where counterfeit goods are openly available, with many
capable of meeting wholesale sized orders.

The damage from counterfeiting increasingly has become physical as well as financial
as the range of counterfeit goods expands beyond high-end personal products and consumer
electronics. Reports of purported branded pharmaceutical products that do not contain the correct
ingredients or even contain dangerous ingredients arise regularly. The June 22, 2024 Wall Street
Journal reported on the increasing presence of counterfeit products in the automotive repair parts
market. Airbag detonators were highlighted as a product where malfunctioning counterfeits have
caused serious injury or death.

The US legal system, like many advanced countries, has strong provisions against
counterfeiting. The US trademark, patent and copyright laws all can be used against counterfeiting
through civil law suits, including the ability to prevent counterfeits produced outside the US from
entering the US. Forty years ago, the US also enacted a federal criminal law against the trafficking
of counterfeit goods. This is found at 18 USC 2320, which imposes penalties of imprisonment for
up to 10 years and fines of up to 5,000,000USD (750,000,000JPY). The penalties increase for
second offenders and when the counterfeit may cause physical harm. Many individual US states
also have anti-counterfeiting laws.

Despite the strength of the laws, enforcement against current counterfeiting practices
can be difficult. Problems include :

Production outside the US cannot be stopped using US law. Producers often are in
countries where enforcement of IP laws against domestic parties is inconsistent at
best. The high volume of legitimate trade between the US and these countries reduces

options for diplomatic pressure.

The enormous volume of goods entering the US makes identification of counterfeit
goods by customs officials difficult under the best of circumstances, particularly for
goods shipped in small quantities. The difficulty increases when legitimate goods are
produced in countries in which counterfeiters are active. Counterfeit goods being
passed through several entities before shipment to the US makes identification

difficult even if the producer is known.

The US criminal law against trafficking in counterfeit goods could be a significant
deterrent to the distribution of counterfeit goods. However, finite resources are

available for criminal investigation and prosecution. While counterfeiting is not



Journal of Towa Institute of Intellectual Property Vol.16, No.2 21

ignored by government officials, other issues have a greater claim on the available
resources. The available resources also seem to be focused on stopping large scale

distribution.

The general public may not be aware of the extent of the counterfeiting issue, and
may see counterfeiting as a generally victimless crime. As a result, there is no
sustained pressure from the public on elected officials to devote more resources to
stopping counterfeiting. In addition, there is no societal stigma against consumers who

purchase counterfeit goods.

Thus, the challenges in fighting counterfeiting appear at each stage from producer to
final purchaser and there are no easy solutions. Until the countries with the major manufacturing
activities start to see detrimental effects on their legitimate manufacturers, it will be difficult to
achieve meaningful results through diplomatic measures. Likewise, while it may be possible to
make entry of counterfeit goods more difficult, the delicate balance between stopping more of the
illicit trade and the accompanying delays and other detrimental effects on legitimate trade may
make it impractical to establish substantially more stringent border enforcement policies.
Increased enforcement of existing laws, particularly criminal laws, against the in-country
distributors may be the option most likely to affect counterfeiting in the near term. An increased
likelihood of criminal prosecution would make small-scale distributors less willing to deal with
counterfeit goods, which could result in more goods being moved through large-scale distribution
that is easier to detect. Legitimate on-line markets also should be encouraged to be active in
shutting down sellers who traffic in counterfeit goods. Increasing the public awareness about the
harmful effects of counterfeiting might be helpful in encouraging the public to press their elected

officials on the counterfeiting issue.



