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With successful border seizure applications, the import and export of goods infringing
IP rights can be prevented at the external borders of the EU or Germany. Border seizure
applications are, therefore, a useful means of effectively enforcing industrial property rights,
particularly in cases of infringement not yet identified. Furthermore, applications may be made in
addition to bringing infringement proceedings before the courts.

Purpose and Benefits

Border seizure allows IP rights holders to stop the movement of counterfeit goods into
and out of the EU and Germany, even if they are unaware of the counterfeiters’ identities or the
specifics of the sales. This process serves as an effective enforcement tool against both known and
unknown infringers, as goods can be detained at the border, potentially leading to their
destruction. This, in turn, strengthens the IP rights holders’ position in any subsequent legal or
settlement proceedings. The process is particularly valuable when infringement has not yet been

identified, allowing rights holders to take preemptive action.

Scope and Statistics

The scale of border seizures in Germany is substantial. From 2019 to 2021, German
customs officers conducted over 25,000 seizures annually, capturing over three million goods
each year with a total value exceeding 225 million Euros. The majority of these seizures were
related to trademark and design infringements, with personal items like jewelry, watches, and
bags topping the list of seized goods. The primary source of these counterfeit goods is the Far
East, reflecting the global nature of counterfeit trade.

These seizures result from close cooperation between customs authorities and
approximately 900 IP rights holders, who filed over 1,200 border seizure requests in 2019 alone.

This collaboration underscores the importance of border seizures as a frontline defense against IP
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infringement.

Types of Applications

There are two types of border seizure applications : national and Union.

National applications target action by German customs authorities and are guided by
German law. These are suitable for addressing issues like patents, utility models, and national
trademarks.

Union applications enable action across multiple or all EU Member States under
Regulation (EU) No. 608/2013, which covers Community trademarks, Community designs, and
other EU-wide IP rights. This regulation allows for the seizure of goods suspected of IP

infringement throughout the EU, including those attempting to circumvent copy protection.

Exemptions and Special Cases

Certain items are exempt from seizure. For example, goods found in travelers’
personal luggage that are not of a commercial nature and do not exceed a specified value are not
subject to seizure. Additionally, items whose sale merely breaches competition law or are
produced with the right holder’s consent but found in import situations without their consent are
not covered by the EU regulation, although they may be subject to national seizure under German

law.

Application Process and Requirements

To initiate a border seizure, IP rights holders must submit an application, which can be
national or Union-wide. Applications are submitted electronically to the customs authorities.
They must include details such as the title of the IP rights, evidence of entitlement, and, for
national applications, the provision of security. It is crucial that applicants provide as much
detailed information as possible to assist customs in identifying infringing goods. This includes
descriptions of the goods, information on known counterfeit products, and any relevant risk
analysis. Photographs of original and counterfeit products can also be helpful.

Once an application is submitted, customs authorities conduct a summary inspection
to determine whether there is a suspicion of IP rights infringement. They do not conduct a detailed
inspection but perform a simplified check to establish if there is a prima facie case for seizure. If
an infringement is suspected, the goods are detained, and both the declarant or owner of the goods
and the applicant are notified.

If the application is deemed valid, the applicant receives a report on the goods’ origin
and the parties involved in their transport. The applicant is also allowed to inspect the goods and,
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if necessary, destroy them to confirm infringement. However, if the goods are destroyed in error,
the applicant may be liable for damages, unless the destruction was justified due to the rights

infringement.

Destruction of Seized Goods

For Union applications, the applicant has ten days (three days for perishable goods)
from the notification of the seizure to confirm the infringement and initiate legal proceedings.
They may also apply to have the goods destroyed. If the declarant or owner of the goods agrees or
does not object within the specified period, the goods are destroyed by customs, with the applicant
bearing the cost. If the owner objects, the destruction can only proceed based on a judicial

decision.

Strategic Importance

Given the vast flow of goods into Europe, the likelihood of customs detecting all
infringing goods is limited. Therefore, border seizure applications are best viewed as part of a
broader IP enforcement strategy. They should complement the rights holder's market monitoring

efforts and legal actions, rather than serve as a standalone solution.

In summary, border seizures are a vital tool for IP rights holders to combat the influx
of counterfeit goods into the EU and Germany. By enabling the detention and destruction of
infringing products, these seizures help protect the integrity of IP rights across borders. However,
their effectiveness depends on the active participation and detailed information provided by the

rights holders.



