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Happy Birthday! The first year Unitary Patent and
Unified Patent Court (UPC)
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How has the new system got off to a good start? An initial review

The first year of the Unitary Patent system and the Unified Patent Court (UPC)
represents a significant step towards the harmonization of patent law in Europe. The introduction
of the Unitary Patent and UPC aims to simplify and strengthen the protection of intellectual
property within the member states of the European Union by granting a single patent that is valid
in all participating countries. In the long term, these systems will make it easier for owners of
unitary patents to enforce their rights efficiently and effectively and help to reduce the cost and
complexity of patent applications and disputes.

But all beginnings are difficult. For example, only 17 countries are currently
participating in this system, and from 1 September 2024, with Romania, 18. It will certainly be
several years before the harmonization of law is noticeable in all countries. Nevertheless, there
are already surprisingly positive developments :

* High volume of applications : One of the most remarkable results is the high

number of applications for Unitary Patents recorded by the European Patent Office

(EPO). From an initial 17.5% of all European patent applications, almost one in four

European patents is now filed as a Unitary Patent.

* Fast-track proceedings at the UPC : The Unified Patent Court has commenced

its activities and started hearing disputes. The infrastructural establishment and the

operational start of the UPC were a real challenge in terms of coping with the caseloads
and complexities. Nonetheless, the aim is (still) to achieve a very short average
duration of approx. 9 - 12 months until the first-instance decision. The first
judgments have therefore already been handed down. It should take the same amount

of time to reach a second-instance decision. This makes the new system very attractive.
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* Germany remains the most attractive court location : Local and regional court
locations play a central role under the UPC, especially in Germany, one of the most
important patent law markets in Europe. Germany has already distinguished itself with
local divisions in Munich, Diisseldorf, Mannheim and Hamburg, which were
already considered leading centres for patent litigation in Europe before the
introduction of the UPC. Munich in particular, followed by Mannheim and Diisseldorf,
recorded the highest number of cases in the first year. All 4 German courts together
handled 104 of the 134 pending infringement cases, by far the most cases ever! The
trust in the appointed two very experienced presiding judges Matthias Zigann and
Tobias Pichlmaier for the local division and in Ms. Ulrike VoB3 as presiding judge of
the central division in Munich was certainly a decisive factor. With the establishment
of the Unified Patent Court, these German cities have further consolidated their
position as important venues for the clarification of patent law issues. Incidentally,
there is another German judge at the UPC, Anna-Lena Klein, who has been working at
the new central division in Milan (as the third seat instead of London) since June 26.

The leading role of the German local UPC court locations compared to the
other local or regional courts in Europe is characterized by several key factors. First,
Germany’s historical presence and experience in handling patent disputes provide a
solid basis for the application of the new system. Secondly, Germany’s strategic
location and established legal tradition in the field of intellectual property continue to

make local courts the preferred venues for patent enforcement.

However, not everything is perfect yet and there are still some difficulties, such as :

¢ Judicial capacity/time management : even though the Unified Patent Court has
started work remarkably quickly, there is still the challenge of keeping up with the high
number and complexity of cases. In particular, human and infrastructural resources are
required to avoid delays and backlogs.

 Linguistic challenges : Despite being introduced with the aim of simplifying the
patent system, language barriers and uncertainties remain. Smaller companies and
individual inventors in particular find the limited choice of procedural languages
(English, French, German before the central division) to be an obstacle, which leads to

a perceived disadvantage compared to larger, multilingual companies.
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¢ Caution in licensing : In the early phase of the Unitary Patent system, companies
and inventors are still cautious, particularly with regard to the formulation of license
agreements, which should take into account the special features of the Unitary Patent.
This caution results from uncertainties regarding the new legal framework and the
enforceability of Unitary Patents, which raises numerous questions regarding best

practices in licensing.

Future development, what can we expect?

¢ Refinement of the system : There is a broad expectation that the Unitary Patent
and the Unified Patent Court will undergo continuous evaluation and adaptation over
the next few years in order to further increase their efficiency and user-friendliness.
Changes in procedural law and the guidelines are to be expected, made possible by the
experience gained and feedback from practice.

» Expansion of the participating states : A significant indication of success in the
future is the possible expansion of the circle of participating states in the Unitary
Patent system. This would increase patent protection and strengthen the jurisdiction of
the Unified Patent Court, thereby achieving a more comprehensive harmonization of
European patent law. An important step in this direction is the accession of Romania as
the 18th member state of the EP and UPC on September 1, 2024.

e Global influence : The Unitary Patent and the Unified Patent Court will make the
European Union region more attractive again and more competitive in a global

comparison with the USA, China and the young emerging regions, particularly in Asia.

Summary : After one year of operation, the launch of the Unitary Patent and the Unified Patent
Court can be described as a success and the new system is well on the way to changing the patent

landscape in Europe in the long term.



