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Recent Trends in Damages Assessment
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The calculation of damages has long been an important issue in patent infringement
litigation in Korea. To date, the court has calculated damages at discretion based on Article 128(7)
of the Patent Act. This is intended to reduce the burden of proof for patentees, but in reality, it is
often disadvantageous for patentees in calculating the amount of damages. However, in the recent
Patent Court decision 2021Nal787, January 28, 2024, the court calculated damages by actively
applying Article 128(4), which is to estimate “profits obtained by the infringer by the act of
infringement” as damages to the patentee. This change will be significant, in that it strengthens
the protection of the patentee’s rights, and enables a more accurate assessment of damages.

In this decision, the court clarified that the “profit” in Article 128(4) of the Patent Act
should be interpreted as “contribution profit.” Contribution profit refers to the amount obtained by
deducting variable costs from sales. It is more comprehensive than the commonly used concept of
“marginal profit,” and the extent to which patented technology contributes to the profit of the
product may be more accurately reflected. This interpretation could work in favor of the patentee.
Since contribution profit is generally greater than marginal profit, the amount of damages would
be likely to increase.

Also, the court used corporate management analysis data from the Bank of Korea to
calculate the contribution profit rate. This data is highly reliable as it is based on data from over
490,000 corporate tax reports. Previously, the expense ratio notice of the National Tax Service
and data of the Korea Health Industry Development Institute were mainly used, but these data
tended to underestimate the actual corporate profit rate. On the other hand, the Bank of Korea
data presents a more realistic profit rate, and the value of patented technology can be more
accurately assessed using the data.

The National Assembly has expanded the limit of punitive damages for intentional
patent infringement, trade secret infringement, and idea theft from three times to five times
through the revision of the Patent Act and the Unfair Competition Prevention Act, which will take
effect in August 2024. This revision reflects the social consensus that the seriousness of
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technology theft has increased. The revision aims to prevent malicious technology leaks and to
increase the effectiveness of damage relief, which confirms the government’s will to change the
perception that “copying technology is profitable” and to encourage investment in technological
development.

With this revision, the limit of punitive damages in Korea has become the highest
internationally. In Japan, there is no punitive damages system for technology theft, and the United
States recognizes punitive damages of up to three times for patent infringement and up to two
times for trade secret infringement. Similarly to Korea, China has introduced punitive damages of
up to five times. This is an indicator of how much importance the Korean government places on
intellectual property rights protection.

In conclusion, the recent precedents and legal revisions are addressed to strengthening
patentee rights and promoting technological innovation. The application of Article 128(4) of the
Patent Act, the introduction of the concept of contribution profit, and the use of reliable statistics
to calculate contribution profit by the court are expected to enable more accurate and fair
calculation of damages. Further, the increase of the limit of punitive damages is expected to
suppress malicious technology theft and to encourage companies to continuously develop
technology. These recent trends would lead significant changes in future patent litigation practices
and technology development strategies of companies, and would contribute to further enhancing
the technology innovation ecosystem of Korea and enhancing corporate competitiveness in the
global market.



