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In the Most Primitive Measure

Kowa Law Office, Attorney at Law
Kotaro Takenaga

The subtitle of a tie-in article by the Japan Patent Attorneys Association published in
President Online on July 29, 2024, was “The Reality of Intellectual Property That Catches a

Weasel Asleep, Many Business People Don’t Know.” In the world of intellectual property, where
the early bird gets the worm, companies can obtain legal protection (monopolization of rights,
injunctions against infringement, claims for damages, etc.) by registering a design or (three-
dimensional) trademark for their product forms ahead of their competitors.

Even if a company does not have a design or trademark registration, if it is a dead
copy or a popular form, the company may still be entitled to legal protection under the Unfair
Competition Prevention Act.

Applied arts other than fine arts and crafts (aesthetic creations intended for practical
use or use in industry) may be legally protected to a certain extent by the Copyright Act. However,
the barriers to doing so are high.

On measures against form counterfeits, ex-post measures, such as starting design or
trademark registration or filing a lawsuit after the form counterfeit is discovered, tend to limit
options and increase the cost of patent attorneys, lawyers, and other experts.

Therefore, the first step in the most primitive anti-counterfeiting measures is for
companies to consult with experts as soon as possible and consider filing applications for rights
that require registration, such as designs and trademarks.

Furthermore, it often results in lower anti-counterfeiting costs.

Finally, as Pablo Picasso said, “Ordinary people imitate, geniuses steal,” design begins
with imitation in the first place. Therefore, no company should have a monopoly on a

commonplace product form.

(Translated by TIIP)



