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In attempt to clarify confusion regarding classification of emerging technologies, IP
Australia has recently released a guidance document for those looking to claim virtual goods,
NFTs, blockchain, and/or metaverse related applications.

Services are increasingly being offered virtually. The existence or location for these
virtual services are often termed as “metaverse” or “web3”. While these terms are acceptable, [P
Australia has voiced a preference for use of the term “virtual environment”.

To determine how to classify such services, one should consider the real-world impact. If the final
result or output of the service is not impacted by the virtual provision, the service should be
classified as normal.

For example, education services (class 41) provide the same real-world impact
whether provided through a virtual environment or in-person. Therefore, education services
through a virtual environment are also classified in class 41.

Comparatively, a restaurant (usually class 43) when existing in a virtual environment
does not provide actual food like the in-person equivalent. Therefore, restaurant services in a
virtual environment are classified as an entertainment service in class 41.

Similarly, virtual goods are those which only exist in a virtual environment. While the
term “virtual goods” does technically fall into the class 9 classification for data, IP Australia has
indicated that claims for “downloadable goods” or “virtual goods” lack specificity and will not be
accepted.

For example, an acceptable class 9 claim may include “downloadable virtual
footwear”. Meanwhile, the classification of virtual services will depend on the nature of the
service. For example, the provision of downloadable clothing will be the typical class 35 for
“online retail services for downloadable virtual clothing”.

We have already seen a shift in the market, with well-known pre-established brands
beginning to add virtual goods and services to their applications. Surprisingly, even companies
such as Penfolds have shown initiative in protecting virtual goods (see Australian Trade Mark
2228878) for future virtual wine tastings.



