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In Korea, the Patent Act stipulating punitive damages for patent infringement came
into effect on July 9, 2019. If the patent infringement is willful, the maximum amount of punitive
damages may be triple the amount of compensation. In addition, the Patent Act was amended to
allow the maximum damages to be five times the amount of compensation, effective August 21,
2024 (the Trademark Act and the Design Protection Act will be amended to five times beginning
in 2025).

In calculating punitive damages, the standard of “willful” is an issue. In this regard,
the Patent Court’s October 31, 2024 decision on damages in Declaration 2023Nal1276 found that
the defendant infringed the patent with definite willfulness. This judgement was based on the
following facts : the defendant was already aware of the existence of the patented invention in
question in its relationship with the plaintiff; the defendant began to produce and sell the
products without the plaintiff's permission even though the defendant had been in discussions
with the plaintiff regarding the licensing of the patented invention ; the defendant had received a
written notice prohibiting infringing the patent ; and the defendant continued to sell its products
despite losing the patent invalidation trial and the trial to confirm the scope of the negative right.
In addition, the Patent Court's September 26, 2024 decision 2023Nal1399, regarding trademark
infringement, found that the amount of damages after the time when invalidation was determined
was twice the amount before that time.

There have been few decisions on punitive damages. Therefore, it is difficult to
identify the standard for “willful”. Based on the above two Patent Court decisions, it is highly
likely that acts of infringement after invalidation by a trial will be judged to be willful.

(Translated by TIIP)



